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Negligence in the handling of a settlement may result in liability for malpractice. 


The entry of a settlement does not preclude a client from maintaining a legal malpractice action. ! Accordingly, a lawyer may be 
held liable for malpractice in cases that have previously settled, as liability can attach when a lawyer's general deficiencies have 
compromised the opportunity to receive more at trial, such that the client is essentially forced to settle, and a lawyer may also 


be held liable if he or she fails to know relevant facts or law or to appreciate the real value of the case.” An attorney has a duty 
to be informed of all the facts as to how a proposed settlement affects the client? and to inform the client as to the terms and 
consequences thereof.’ A client who has agreed to the settlement of an action is not barred from recovering against its attorney 
for malpractice if the client can establish that the settlement agreement was a product of the attorney's negligence,” but there is 


no liability where the elements of negligence are missing.° A legal malpractice plaintiff who alleges an inadequate settlement 
in the underlying action must prove that if not for the malpractice, he or she would certainly have received more money in 


settlement or at trial.’ When a plaintiff premises a legal malpractice claim on the theory that he or she would have received a 
better outcome if his or her attorney had tried the underlying matter to conclusion rather than settled it, the plaintiff must establish 
that he or she would have prevailed in the underlying matter and that the outcome would have been better than the outcome 


provided by the settlement. In an action for legal malpractice, the plaintiff must establish that but for the alleged negligence 


of the attorney, the plaintiff would have obtained a more favorable settlement.’ Whether an attorney committed malpractice in 
advising a client regarding the settlement of litigation is to be determined under the general standard of negligence applicable 
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to attorneys rather than any heightened standard. 10 Because the client bears the risk when settling or refusing to settle a dispute, 


it is the client who should assess whether the risk is acceptable, not the attorney. u 


In the absence of mismanagement of the case, there is no cause of action available against an attorney simply because a client 
becomes dissatisfied with the settlement!” or because another attorney, or even many other attorneys, would not have made 


the same settlement recommendation under the circumstances. !? Also, a client cannot base an action in legal malpractice upon 
the alleged mistakes of counsel prior to settlement since the client's agreement to the terms of that settlement terminates the 


litigation. 1a Similarly, a client who becomes dissatisfied with an attorney's settlement ofan action, which the client has accepted, 
cannot then sue the attorney for malpractice. 15 However, it has been held that a dissatisfied litigant may recover from an attorney 
for malpractice in negotiating a settlement which the client has accepted even in the absence of a showing of actual fraud. 16 


Furthermore, a court-approved settlement agreement can form the basis for a legal malpractice claim.!” In circumstances in 
which it is alleged that the attorney negligently failed to advise the client correctly about pertinent principles of law and the 
effect of an agreement which is intended to resolve an existing dispute, the attorney is not immunized from liability to the client 


by virtue of the fact that the agreement is executed in settlement of a pending dispute. 1R Principles of judicial estoppel do not 


preclude a client from asserting a malpractice claim against an attorney based on advice concerning the settlement of an action. 13 


Former counsel may sue successor counsel, via impleader, under the theory that the successor counsel was negligent in settlement 
proceedings that may have ultimately contributed to the client's damages for which former counsel has been sued in a malpractice 


action. 20 


CUMULATIVE SUPPLEMENT 
Cases: 


Client's settlement of Delaware dissolution action against investor and limited liability company (LLC), to which client provided 
certain technology and patents, severed requisite proximate cause between his claimed damages and any negligence on part of 
his attorneys and, thus, attorneys were not liable for legal malpractice, as client's claims against LLC and investor were still 
viable at time of settlement, and it was possible further litigation would have yielded a favorable result. (Per Goss, J., with two 
judges concurring in judgment.) Lalonde v. Taylor English Duma, LLP, 825 S.E.2d 237 (Ga. Ct. App. 2019). 


Attempts by attorneys to seek enforcement of settlement agreement in underlying proceeding and failure to obtain payment of 
remaining amount due, execution of collateral security agreement, and delivery of corporate shares allegedly owned equally by 
parties in that proceeding were not result of departure from their professional standard of care, and sale of corporation's sole 
asset prior to payment or delivery of shares to attorneys’ client was not "but for" cause of any damages. Lee v. Kent Hazzard 
Jaeger Wilson Fay & Conroy, 154 A.D.3d 419, 62 N.Y.S.3d 320 (1st Dep't 2017). 


Former client failed to establish that, but for law firm's alleged negligence in connection with settlement of action brought by his 
wife to revoke irrevocable trust that she had created, he would not have sustained actual and ascertainable damages, as required 
to establish legal malpractice claim against firm, even if client had potential interest in trust assets if trust were to be set aside 
and assets became part of wife's estate, where client had no current interest in trust's assets at time of settlement, and client 
failed to show how, if counsel had properly informed and advised him, outcome of litigation would have been more favorable 
to him. Gallet, Dreyer & Berkey, LLP v. Basile, 141 A.D.3d 405, 35 N.Y.S.3d 56 (Ist Dep't 2016). 


[END OF SUPPLEMENT] 
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Divorce settlement 

An attorney's exercise of judgment in pursuing a settlement in a client's divorce action was reasonable, 
and thus did not constitute malpractice, even though the client was later dissatisfied by the terms of the 
settlement; the client, in an open-court stipulation of settlement, indicated her satisfaction with the attorney's 
representation by stating that she had discussed the terms of the divorce settlement with the attorney, that she 
understood she had right to a trial if she did not wish to enter into the settlement, and that she was entering 
into the settlement voluntarily and of her own free will. 

N.Y.—Boone v. Bender, 74 A.D.3d 1111, 904 N.Y.S.2d 467 (2d Dep't 2010). 

Not guarantor 

For purposes of potential malpractice liability in advising a client on settlement of a divorce action, an 
attorney will not be held to be a guarantor of a favorable result; an attorney who exercises the requisite skill 
and care will be protected from liability for pursuing reasonable strategies that ultimately fail. 
Mass.—Meyer v. Wagner, 429 Mass. 410, 709 N.E.2d 784 (1999). 
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